§4290.760

§4290.760 How a change in size or ac-
tivity of a Portfolio Concern affects
the RBIC and the Portfolio Con-
cern.

(a) Effect on RBIC of a change in size
of a Portfolio Concern. If a Portfolio
Concern was a Smaller Enterprise or
Small Business Concern at the time of
the initial Financing but no longer
qualifies as such under the size stand-
ard applicable to such entity, you may
keep your investment in the Portfolio
Concern and:

(1) Subject to the overline limita-
tions of §4290.740, you may provide ad-
ditional Financing to the Portfolio
Concern up to the time it makes a pub-
lic offering of its securities.

(2) Even after the Portfolio Concern
makes a public offering, you may exer-
cise any stock options, warrants, or
other rights to purchase Equity Securi-
ties which you acquired before the pub-
lic offering, or fund Commitments you
made before the public offering.

(b) Effect of a change in business activ-
ity occurring within one year of RBIC’s
initial Financing. (1) Retention of Fi-
nancing. Unless you receive the Sec-
retary’s written approval, you may not
keep your Financing in a Portfolio
Concern which becomes ineligible for
financing by a RBIC by reason of a
change in its business or commercial
activity or for any other reason within
one year of your initial Financing in
the Portfolio Concern.

(2) Request for approval to retain Fi-
nancing. If you request that the Sec-
retary approve the retention of your
investment, your request must include
sufficient evidence to demonstrate that
the change in business or commercial
activity was caused by an unforeseen
change in circumstances and was not
contemplated at the time the Financ-
ing was made.

(3) Additional Financing. If the Sec-
retary approves your request to retain
a Financing under paragraph (b)(2) of
this section, you may provide addi-
tional Financing to the Portfolio Con-
cern to the extent necessary to protect
against the loss of the amount of your
original investment, subject to the
overline limitations of §4290.740.

(c) Effect of a change in business activ-
ity occurring more than one year after the
initial Financing. If a Portfolio Concern
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becomes ineligible because of a change
in business activity more than one
year after your initial Financing you
may:

(1) Retain your investment; and

(2) Provide additional Financing to
the Portfolio Concern to the extent
necessary to protect against the loss of
the amount of your original invest-
ment, subject to the overline limita-
tions of §4290.740.

STRUCTURING RBIC FINANCING OF ELIGI-
BLE ENTERPRISES—TYPES OF
FINANCINGS

§4290.800 Financings in the form of
Equity Securities.

You may purchase the Equity Securi-
ties of an Enterprise. You may not, in-
advertently or otherwise:

(a) Become a general partner in any
unincorporated business; or

(b) Become jointly or severally liable
for any obligations of an unincor-
porated business.

§4290.810 Financings in the form of
Loans.

You are permitted to make Loans to
an Enterprise only if:

(a) The maturity or term of the Loan
is five years or less; and

(b) You determine that making the
Loan is necessary to preserve an exist-
ing Financing (other than a Loan) in
that same Enterprise.

§4290.815 Financings in the form of
Debt Securities.

(a) General rule. You may purchase
Debt Securities from an Enterprise.

(b) Restriction of options obtained by
RBIC’s management and employees. If
you have outstanding Leverage or plan
to obtain Leverage, your employees, of-
ficers, directors, general partners, or
managing members, or the general
partners or managing members of your
Investment Advisor/Manager, may ob-
tain options in a Portfolio Concern
only if:

(1) They participate in the Financing
on a pari passu basis with you; or

(2) The Secretary gives its prior writ-
ten approval; or

(3) The options received are com-
pensation for services as a member of
the board of directors of the Enter-
prise, and such compensation does not
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